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miTSD STATES DiSTiaiCT COURT 
FOB THE DISTHICT OF COLUMBIA 





■UDIClAl WJ^TGil, INC 
plaintiff. 



: Civil Action 
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UTlITfiD STATES DEPAF-TMElTr 
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Defendant . 






jtrnxClAL WATCH. rNC 
.plaintiff* 



FILED 

MAR 3 1 Z003 

kWJfTf MAV^P WHITTITJC.IWJ, CliPK 

u7s,DisimtrTcoJST 



!' Civil Action Ko. 1.01CV00720 IgK) 



UKXTED STAT33S DEPARTMSNT 

OF JUSTICE* 

De£e:n'iant • 



If. 

Plaintiff, Judicial ."iatcn irx-, 




ic intereet 



/■*■ ^ -Filed this PrfeedoTTi oi Ineormation 
organisation, tiieti cni^ 

. ^ raee aqainBt tHe 'United States Department o£ 



Justice t"DOJ") 



seeking abcuttiBiits concerning t^^^don a 



ppli cat ions 



w ' rhr. court on De£endant's Motion -°^- ^^ 

,-^ Mn-ion for S-jT^mary Jiidgmenc . 
Altarnativaly, a TtenK/^t^^ 

■ --.— .+ ^ -. T3*H-^i^- 3nr the entire 
■^ ^.Man of the Mocion, ■Mp^o^itxon. ^^piy. ^^^ 



Upon 



VH^*r„, Janh ' =1 h4ct.lon for Kecons H.uc^ __ 
record Heram. Defendant _ u^-i^ 



//, 
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r^ij'j 



i. "bi.ck^i^oukd 



^ •A ^tAn^l Foii reauests ^o two components of. 
laxntiff TT.ade identical ^-^V - ^ f 



-r ..^^^' OQ 206l and February 22, 2 00X 
DO J on January ^^' -iuu±. 



Flttinriff 's 



req-Lteiits 3o\ 




t all docu,n^r.t:s that referred or related to pardon 



Pre3ident Clinton. 



applic:at:ior.. considered or granted by i:o::mer 

, ^^Tfl recTues^s. Plaintiff also sought a 

Along v^ith its inxtial i^OIA requ^&-Sy. ., 

^ -, . ^.„„ --,d s^arcB" costs on the grounds 
blanket fee waiver for duplication =..d s,a.c;i 

4 *^ ^ __ 



concribuns 
U.S.C* ^ 



i-^ ^t* tissue vers ^*likely -o 
that *^be documents at:^ .i5£ut= 

.i,.ific..tir to_ _tU public interest. ^% 

S52(a} {^j (A) (iiii- 

on February 28. ZCOl. DOJ di^rlo.sd to Plaintiff 

.. ^nd two CDS 'contaiTling digital capie^ ol 
ic record documents and ti^^o -^^ - 

DO J si so 




^^^r^nUB ttar Presid^rt Clinton signed, 
all clemency warrani^s LJr.a.- 

-V----- ^i-rrtiesr concluding that an.y 
- ^ Tin -n^^4 f f ' 13 fee waxier ireque^c, 

/ ,^, -aat could he released purm.^t. to it. request were 

Wi=:KTnhi-F^ then SQught judicial 
already found in the public domain . Plaint^f- tnen 

F^^ -.-^r^t^^l- -Eor a fe,^ waiver. 5 
re^.ie^ Of DOJ-B decislop. to deny its request .o. 

U S.C. g 552 {aK4) (Al. Sub3e<iaeT.tly, Defendant ^eic 

.f docUTnents to Plaintiff and moved f=r summary 

1|15D pages ai. dacuinejiL^ --^ 

judgment or. the fee «aiver issue. 

the court il^nied without prejudice 

-r J -,v,F- T.iirh reaai-d to Plaintiff's 
Defendant's Motion for Summary J^mn. v^Lth rega.a 

The Clcvirt co-eluded that "becaUBe the 

. :. ^VFicant x^ublic interest., ^nd because Defendant 
document 5 ar& of significant puijJ- 



on Karcti 22, 2002, 



r^q-dest for a fee vai-'s2^: 



a 
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hag not est^feli^hed thaz all do^Lttients In isaus are in the public 
doin.3in,...,, Plaintiff is ' entitled to a fee v^aivsx a£ this tilEe. " 
Mem. dp. at 3 temphasis added) . The Coiirt found that the Plaintiff 
"ha [d] not seen any o£ the documents at issue, and IwasI therefore 
in no position to co-test whether the documents are pilblicly 

available." Id^ at 6. 

The Caart also found that l^-icauie the Defendant had not yet 
completed the ^^rocess ing of Plaintiff's FOIA request, it was^ 
"unclear how the Def endant 'COuXd represent at this early juncture 
than all documents that are liKely to be responsive and dlscloaable 
to Plaintiff are currsntiy iii the puhlic: domain." I^ at 9 
[emphasis in original). ifoWe^vet, the Court did stipulate that if 
it became, clear, upon completion of the processing of Flaintitf's 
fOTX- fequeifc, that some or all of the di^closable doc'liments were 
publicly available at the time o£ Plaintiff's FOIA request, the 
court wuld consider a .i^otion by nefendarit- for reimbursement by 
Plaintiff Q-t duplicating costs for the publicly available 

document ^, X^ ^^ ^" 

on April 13, 2002, DOJ provided Plaintiff with 6,93B 

additional pages of- document^^ reEponaive to ita FOIA repeat. DOJ 
filed the present motion eix days iater, bn April 18. 3O02, seeking 
reconBider^tiD- of the Court's denial without prejudice of its 
Motion for Summary Judg^tient with regard to the fee vaiver. On May 
1. 200^, two vreeks before Plaintiff filed its opposition to this 
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!" 



mo 



Cion, DOJ rsl£^3sd an additional 4,593 pages of dt^cument^ 



responeiva to Plaintiff's POIA request 



IX. STANDARD OF KEVIHW 



,4, -r 



Motions 



recoDS 



sideiration should be granted only if the; 



cotJirt ^^ finds Chat there is an inte^ening cjiange of controlling 
law, the availataili-y of ne^ evidence, or the n^ed 't:6 correct a 

error or prevent manifest injustice.'^ Fix^^tr^ns v^ 

76 F.^d 1205, 1203 (D^C, Cir. 139G) (internal citarions 



clei 



Pi rea tQpe 



In other u/ords, the moving party rnust 



and guDtations omitted) . 
show "new facts or clea- errors of l^w vhich compel the court to 
change its prior position." rJF.rional Ctr. fgr >^£q- jcigiise^j^ 
n^^.^-r^^nh nf n^.fense. 139 F. 3d 507, 511 (D.C. Cir. 2C00) (inte-mal 

tiitation omitted) .• A motion for record iderat ion will nofr ' toe 
gfknted if a party is simply attempting Lo renew factum .pr legal 
arguments that it asserted in its origirial briefs a^d' th^t h^ve 
alreeidir been rejected by the court... £££ Stat g of New Yairk V- 
^TnH^.d .states. BBOF- Supg,., 37/^8 (D-D.C, 1995}; ' ^^^^asgination 



ft^c^blves ^^^ ^EsearnT- Ttr. V. United g ^atKs Deo ' t of JugT:.icfe> 82» 



F- 3 



100, iOl-102 iD-D.C. 1953] 



III. MflALYSlS 

Defendant argues that reconsidenration ie warranted in this 
caae because, the Court's ^rior decision "iTT^roperly imtts zo [DOJl 
the burden of prbbf with iresBect to the fee 
Effect ivsly requiring [DOJ] to complete the processing of Plaintiff 



ur 



aivezr l^sue. 



* 
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^ -I. v.^rrtT-j=i 'fnoJl can move ror 
Judicial Wat:c:h-s FQIA . r^qu^^t berore [DOJ] 

r r,T duplicating CDStg." Dcf.'s Mot. at 1-2^ 

,^^.^ ^t^at its submisaiQ.ri of S , 9?a :^ditionsl 
Defendant also ccncencis ttiat ics s^*^ ....-....- ,. 

:pa=es ot d.cu.ent. provided t= Plaintpf .nd . d^cl.ration tb.t 
ctegbrlze. ...d d.BCxib.= th= di=pl03abl=, resp.r..lv= DM dcx^uments 

L-. ■ -a„^=in'ri ^P(= Second Decl . of Samuel T. 
thac are also in the public domain, m^ Secona u 

Mor.i.on, Def...-.x. K^'M^xrisB. p.cl . M , .dd.e.... "the Cert'. 
co...rn. abo.t .ha^he. mos. of the d.o.u.enu. are _pUblicly 



^* -<- fnr*iTl -Le entitled to' 3 conwitment. 
ay=iil-ble, and demoner rates rn^t [COJ] is ennit 



^■1 •„4.-if*^ v,pfnre it incux-s the considerable 
to ■ reimbursefflent from PlaintiJif be tore i^ 

co.t of duplica.xo, ,h^...d. .f P.9- of publicly .v.ilable 
documents. ^ ^.f-^^ Hot. at 2 . Plaintiff opposes, defendant - s 

•^ ^v^it the Court's prior opinl^r^ correctly applied 
motion,., arguing that tfte Lomi- o f 

^- c '*-v, -.-ocr^^^r to ^ee waivers and that the DOJ ' s 
t'n^ bu-rden of pr^of with respect to ^ee 

^el^a.-e of so., doc^ent. .h^n to be in tU publi. record doe. .ot 
prove that all docu^^nt. reqGa.t.d are in .he public record. 

A plaititifJ! Must Prove that Its toi^ _« ^5^ 
r , . _ ^ -„i. 4-ri 3*»cBlve a Fee Waiver. 

^^„ t-^ r^ihflT^B a reasonable fee for 
FOlh permits an agency to charge 

processing FOlA requests. 5 U.,S.C. ^ 

that fee .ust be waived or r.d.oed when di.clos.re of requested 
info^..ionl. in the public interest, i . e . when it i. ''U^cely to 

.. .^.^.^m'v to the DubliG's linderstanding or the' 
=.er.ti... or .= tivitia. of the g.v.rn*..t . " Id. «hen de..r.inin. 
„h=th« di..l=.ure io "likely to contribute .ignificntly to th. 



S <:. 
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public', ^nder^taadi^g," DOJ r.gulatians a.t forth four factors for 



c"dnsiderat:ion.t {l5 the s 



ect q£ the requested- .recprds mast 
«oparation3 or activities" of the government; (2) 
disclosure niu.t be ^-likely to con.ribute'^ to an understanding of 



concsm 



g o V e r nm e n t op e r a 1 1 on s ; 



(3) disciosxire liiust contribute to the 
understanding of tUe public at large, and not merely to th^t of the 

ana {4) the contribution to the public's 



individual rsguesrer; 



ux^der^tand^ng tnust be ^significant.^ 2B C,F,5., ^ U.llM (2} . 

in order to receive a fee waiver. Plaint ifr bear, nh^^burdexi 
of eatabliahing that di:.cloaure or requested information is in tbe 
x^ublic interest, r.rnev;., United St.fn- n.T^.r^ni^^nr of Justice , 19 
F,3^ 807; 914 (2d Cir. 1394). The Ccurt ' . p^eyiar^s opinion 
recognized th^t FOXA requestors would not be ent-itled to' a fee 

»_ I. ^_ --ra^ T aVil& from Tsublic sources 
waiver tar Informatxon chat i^ available .rom p 



because 



i ^ .- ^u^r- ^■^' fil^readv in Lhs public domain 

ir^form^tion thnt ^^ ^.^^™^ ,^\^^^ t^ contribute 

3^!^^^;T:L^1v to the public interest...." Furthern^ore , 
^^^^J: routinely deny fee waivers £or trscerial in the 

courts rOUCinexy u^ii^ -^ ■ *, -r „ ^^*- lOnWf^lv- t^O 

public domain on tha ba^ia that it is_ no. ^■^^f^Y '^ 
Lntribute ^ig.aif icantly to the pubUo interest. 

Mern. Op. at 7-8 (internal citations ominted) ; ^ also -mirhamJv. 

.^ ^.^ cr....-l3er>'t nf Wt ice, 329 F. Supp . 4^3, 434-35 (D.D.C. 

,w^ • ^ -F.:.^ -waiver ^^o^ over 2.000 pages of publicly avaxlable 



records) 



Likewise, pOJ regul^tioTis expressly 



at^te that: 



-^^^A with a fee waiter must not be ^^intorrn^cioii 
infarmation requested wxtn a ree 



DRUSlCy,.^. HO -7 i-:i^^ r^r,l^r^,r,r^r^^^ W^ g^^il, ^ H.tJU 
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Lhat i3 already In the public dornair.; in either a diiplicative or 

subscantially identical form.^ 28 C.F.R. § 16.11 (k) (2) (il) . 

B. plaintiff la Not ir^tibled to a t'ee Waiv&r Becatjse It Has 
Failed tio Prove that Its 70IA Req\iegt Was Likely to 
Contrxbute Significantly to the Public Interest. 

■^fe the time of the Courtis prior decision p Plaintiff had. 
r^ec^ive^.d i^ppre Lhan 1, 50.C pages gf .dpR^J-^nsnts frpm the Dp J. ti.one. of 
which the Plaintiff argiaed vere not In ths publico rscorct* In 
addition. Plaintiff had received DOJ's fse waiver denial letter and 
the decision on appeal of DO J ' b Office of li:f ormation and Privacy 

t^^OlP'^) , both of which clearly indicated that a fee waiTr^r was not 
appropriate because the responsive docurnenrs that t^ould be 
disclosed wez:e, Already ih tlie public record, 5 e ^ Heft's Ex. 3 

(Feb, 2Sh 2501 letter from DOJ to Plaintiff); Def.^s Sx, 4 {Jiine 
26^ 2001 letter from OIP to Plaintiff) . 

Thij.3_, therfe ^.as ^sufficient: evidence oa the record, ^t rhe time 
of the Court's prior decision, that the disciosable documents 
respc^Tisiv^ to Pl^ifitiff's FOl A request were already in th£ public 
a:ecrord„ Moreover p Plaintiff failed to provide evidence that 
■further, free release of documents in response to it^ requt^st was 
likely to c ont r i b u t e 5 i gni fie a n-t 1 y to the pub 1 i.q in t e r e 3t , Thu s , 



the Court's pre^J"ious decision i,Tr.properly shifted th^ Mirden of 
establishing eligibility for a FOI?v fee^ waivisr from Plaintiff tb 
Defendant ^ essentially requiring DOJ to process Plaintiff's entire 



;y^ i_ii& cui-r.i 
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FOIA 



- % - ^ ' ■» 



«=,«.t -for f r«= without r«<,uir..a Plaintiff^ tc ™.=t Ir^, 

since th= cpurt^p praviooSdacriaion, COJ h.s rsla^^sd H-^O" 
additional p.g=. of doM™.n.= to Plai.tif £-more tM^. 1B% ot -.h= 
.p.r.xi.ac. so.oac-.o.oco tot.l p.ge= of. non-.x.u,p£ flocw^nts 



„.ponsiV. to Plaintlft's FOIA re^u.^t. il^ M^rrisoxx D«cl . at , 
19. Th= 3up?le,r«nt=l docl^ratiox, aufimltted by DOJ «tabU5h« th»t 

n • - --ii-^- u-u-.!- Disnnt--iff will be eutitled to 
any add.it.i.or-a_L paxdon aocuutriA-^ 

.«..ivc ar. al.o iz-. the publio dotnain, .u.h a. publioly-f ilad legal 
docu.^:.t. relating to the offense fo. which the parfoK ii .ou^ht , 
reported and un^epott.d judicial and .dminist r=ti.,e decisions, 

' i- ^ _, ,i~i -i cKad med.'' a reports , and 
trial and sentencir-g transcrxpts, p'jblx^h-S mea-a f 

>: ™^r^-ial cdttiHiled by DOJ staff. MS, Ma;cison Decl . 
legal research materia.! con;pxxt=u. j^j 

While PlalT^tifif =dontends that DOJ haa not ^rov-en that all 

„.-,-,(. a-Tp TTi ^IK* Diiblic record, DOJ 
aiociinn^Dts responsive to its request are in »n- P 

d.e. not have to release docut^nt. that it determines to be " i- 
..ther a duplicative dr^.h.ta.tially identical forp^' ..o th... in 
th. public record. 28 C.F.E. S 1. . 11(10 U) (ii) • The 'CouH finds 
that It €b nut. unreasor^able to conclude, given the additianal 

-J J u„ rnT hhat a vast maibrity of the responsive 
inforTnation provided by DOJ, tft.^> ^ ^.^^^ ."^"^A ^ 

document. =..^e.te4 l=y Plaintiff «a-£S-a^ teoain to be-publlcly 
a..ailaole and snould nbe be provided to Plaintitt free of charH,- 



8 
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De f e nd ant ' s Ko t ipn 



Hor 



Xtr . CONCLU3 1 ON 

For the foregQing. reasciis. 

Accordingly, Plaintiff, is not 



Re cons 



ideration is granted 



r Eoz- the continued procssaing o 



f its FOIA. 



entitled to a tee waive, 

t^ Ordii: will issue with this CFiuion. 



^TBCTTieSt 
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Civil Division. Federal Progiram^ 
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